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Name & Address of the Appellant & Respondent

M/s. Murugappa Morgan Thermal Ceramics Ltd
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Any person aggrieved by this Order-In-Appeal may file an apoeal or revision application, as
the one may be against such order, to the appropriate authorizy in the following way :

TR ERBIR BT GG e

Revision application to Government of India :

(1) DET SURH Yoo AR, 1004 @ URT AT TR g@C MY AHA B IR H
AR )T Bl SU—GIRT & UH TR & el JRIETT IASH AR Ao, AR HRPR,
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) A revision application lies to the Under Secretary, to the Govt. of India, Revision.
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) oy W@ B TR B e § we W Ef erREm @ Rl averR e e
F a1 el WUSMR W AR WUSTTR # AT o Wl gV A A, a1 fFA WUSHR a1 MUSR |
e g8 fre) eREM ¥ 7 ) HuerR # 8 Aret @) ufehar & SR g8 8 |

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of tte goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nzpal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under .

Rule, 8 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfao smdes & W1 &t Wor ¥hA U og S A1 SE BH 8 dl WO 200 /—
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The revision application shall be accompanied by a fee of Rs 200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount nvolved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) B= SEET Yob IMRFTH, 1944 ) GRT 35— 0 /35-3 B afeig—
Under Section 35B/ 35E of CEA, 1944 an appeal | es to :-

SEIfRad UResT 2 (1) & § 9a0 AgaR & ofemar @ odie, adiel & A o

Yoh, H IE Yo T ware} Adieiy =rnieser (Rte) o ufem s e
IEHGTETE H 3A—20, =Y Aol ERYC BTSvs, FETO TR, AEHETEIE—380016.
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a).above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against

(one which at least should be accompanied by a fee of Rs.”,000/-, Rs.5.000/- and Rs.10,000/. -

where amount of duty / penaity / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated -
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Wwa@ﬁwmoawmﬁ@ﬁaﬁm?ﬁf—ﬁﬁmﬁuﬁaﬁmw
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Aftention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06. 08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, i

Under Central Excise and Service Tax, “Duty demanded" shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.’

>Provided further that the prowsmns of this Sectlon shall not apply to the stay
application and appeals pending before any appellate authority prlor to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) wm‘q‘grz‘ﬁuﬁrmmmwé?waaﬁqﬁﬁawqw{mmﬁaﬁaaaﬁﬂmmgﬁﬁ
3 10% SpTeTeT Tt 3R STeY 2veret & PRt € et aUs & 10% S9TerTe O A1 o Fewelt ¢
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Murugappa Morgan Thermal Ceramics Ltd.. Plot No.681. Moti Bhoyan Village.
Sanand-Kalol State Highway, Taluka-Kalol. Distri Gandhinagar (for short - “appellunt ) has
filed this appeal against OIO No. AHM-CEX-003-ADC-MSC-050-15-16 dated 26.02.2016 (for
short —“impugned order), passed by the Additional Commissioner. Central Excisc.

Ahmedabad-I11 (for short - ‘adjudicating authority ™).

2. Briefly, the facts are that a show cause notice dated 16.10.2014 was issued to the
appellant, alleging that [i] they were engaged in exempted service viz. trading activity in addition
to manufacturing goods falling under chapter 69 of Central Excise Tariff Act. 1985 and had
availed CENVAT credit amounting to Rs.36.138/- for the periad from October 2009 to March
2011 and Rs.10,98,701/- for the period from April 2011 to June 2014 in respect of common
taxable services but had failed to maintain separate accounts as stipulated in Rule 6 of the
CENAT Credit Rules, 2004 (CCR);. The said show cause notice was proposed for recovery of
said wrongly availed Cenvat credit - in terms of Rule 6(3) of CCR for non maintenance of
separate accounts for taxable and exempted service with interest and penalty. Vide the impugned
010, the adjudicating authority decided the aforementioned show cause notice wherein he
confirmed the demand along with interest and also imposed peralty under Section 1 IAC of the

Central Excise Act, 1944 (CEA).

3. Feeling aggrieved, the appellant, has filed this appeal on the following grounds:

o Only the credit attributable to the exempled services Lo be reversed by virtue ol
Notification No0.03/2011-CE dated 01.04.2011: that it is a legal settled position
that when Cenvat credit availed is reversed. the same has to be treated as it it had
not been taken. _

e If the credit of certain inputs services was not admissible. in terms of the
provisions of Cenvat Rules. then only that much credit is liable 1o be reversed
which was attributable to such exempted service. but amount of’ 3% or 6% of the
total value of such activities would not be justified and highly dispyoportionate
and unreasonable. _

o They were not aware about the fiction that exempted service includes trading
activities also; that that upon realizing about tne bonafide error. the credit had
been paid back and controversy survived in this case; that recovery ol
Rs.10,98,701/- for a relatively small sum of [s.1.75.192/- being Cenvat credit
attributable to trading activity is wholly illegal aad unjustified.

e The amount of Rs.36,138/: of the trading income for the period prior to March
201 1demanded is not proper and legal and the explanation regarding inclusion of
trading activity in the exempted category is effective from 31.03.2011

e Larger period of limitation cannot be invoked i1 the present case as there was no -
suppression of facts or concealment of in formation.

e They relied on various case laws in support of their above arguments.

4. Personal hearing in the matter was held on 17.05.2017. Shri Adiitya S Tripathi.

Advocale, appeared on behalf of the appellant and reiterated t1e arguments made in the grougd &S

L :
of appeal. He further submitted that proportionate reversal of Cenvat Credit has been donel 8 <78
- W
ey
also submitted copy of case laws relied on. %%
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5. I have gone through the facts of the case. the appellant’s grounds of appeal. and
submissions made during the course of personal hearing, The issue to be decided is whether the
demand qf Rs.36,138/- and Rs.10,98,701/-for the period from October 2009 to March 2011 and
Apfil 2011 to June 2014 réspectively. confirmed in terms of Rule 6 of CCR along with interest

and penalty, is correct or otherwise.

6. The dispute as is evident 1'evolQes around Rule 6 of the CCR. which is extensively
quoled in the show cause notice and the impugned order. The text of the rule is therefore. not re-
“produced. The adjudicating authority while confirming the demand has held that the appellant is
1nvolved in  manufacture of excisable goods: that the appellant is also engaged in trading
activities apart from manufacturing activities: that since the trad ng activities has been included
under the definition of exempted service they had not maintained separate accounts (or availing
CENVAT credit in respect of common services for manufacturing and trading as required under
the said rule; that the appeliant has not followed the conditions and limitation laid down in the
provisions of Rule 6(3) and 6(3A) of CCR which came to the knowledge of the department
during the course of audit conducted by the department. As lL}__dldS amount ol Rs.36.138.
involved prior to 31.03.2011, the adjudicating authority has held that only proportionate credit
considering the ratio of trading sales to total urnover was disallowed and it is not a demand in

terms of Rule 6(3) ibid.

7. I observe that Rule 6(1) of CCR. clearly states thet CENVAT credit shall not be

> allowed on input service used in manufacture of exempted gnods or provision of exempted
se1v1ces except in the circumstances mentioned in sub-rule(2). Rule 6(2). ibid. puts an obligation
on a manufactulel who avails CENVAT credit in respect ol inauts and input services. used in

both dutiable and exempted final products. to maintain separate records. Rule 6(3). ihid. a non-

obstante clause, gives a facility to a manufacturer. opling nol to maintain scparate accounts 1o

either

[a] pay an amount of 6% of the value of exempted goods: or

[b] pay an amount as determined under rule 3A; or -

[c] maintain separate accounts and take CENVAT credit as per conditions therein and
thereafter, pay an amount as per sub rule 3A of CCR.

8. With effect from 31.03.2011, trading activities has been included under the definition of
exempted service .The appellant argued that they were not awarz about the fiction that exempted
service includes trading activities also and upon realizing abo.t the bonafide error. they had
reversed the credit availed from 31.03.2011. They further argued that the demand of credit of
Rs.36,138/- in dispute prior to 31.03.2011 is wrong as trading aztivities has been included in the

exempted service with effect from 31.03.2011.
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9. I observe from the above that there is not dispute {rom either side with respect to the
activities carried out by the appellant. The appellant further contended that the demand cannot be
more than the CENVAT Credit, availed; that if the credit of certain inputs services was not
admissible, in terms of the provisions. of Rule 6(3) of Cenvat Rules. then only the credit involved
is liable to be reversed which was attributable to such exempted service. but amount of 5% m: 6%
of the total value of such activities would not be justified ard highly disproportionate and

unreasonable.

10. [ observe that in view of amended provisions of Rule 6 +3) of CCR. the Joint Secretary

(TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which states that:

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of inputs and

input services used in manufacture of exempted goods or for provision of exempied services. is O
being redrafted with the objective of simplifving und rationalizing the same without ultering the

established principles of reversal of such credit.

(i) sub rule (1) of rule 6 is being amended 1o first staie the exiscing principle that CENVAT credit
shall not be allowed on such quantity of inpur and input services as is used in or in relation (o
manufacture of exempted goods and exempled service. The rule then directs that the procedure for
calculation of credit not allowed is provided in sub-rules (2) and (3). for nvo different situations.

(ii) sub-rule (2) of rule 6 is being amended 1o provide that « manyfacturer who exclusively
‘manufactures exemplted goods for their clearance up 1o the place of removal or a service provider
who exclusively provides exempted services shall pay (i.e. reverses the entire credit and effectively
not be eligible for credit of any inputs and input services used.

(iii) sub-rule (3) of rule 6 is being amended 1o provide that wher. a manufucturer manufuciures o

classes of goods for clearance upto the pluce of removal. numely. exempted goods and final

products excluding exempted goods or when a provider of ouput services provides nvo classes of

services, namely exempled services and output services excluding exempted services, Page 33 of 38

then the manufacturer or the provider of the owpur service shell exercise one of the hvo options,

namely, (a) pay an amount equal (o six per cent of value of the exempied goods and seven per cent /

of value of the exempted services, subject to a maximum of the towl credit taken or (hy pav an @
amount as determined under sub-rule (3A).

(iv) The maximum limir prescribed in the first option would ensure that the amount 1o be paid does
not exceed the toial credit taken. The purpose of the rule is to deny credit of such part of the toial
credit taken, as is attributable 1o the exempited goods or exempted services and uder no
circumstances this part can be greater than the whole credil.

However. this amendment reflects the interpretation and intent ¢l the Government. In-fact Joint

Secretary himself states that the rules are heing redrafied vith the objective of simplifying and

rationalizing the same without altering the estublished principles of reversal of such credit. .

Even otherwise to demand an amount under Rule 6 which is more than the CENVAT credit
availed would clearly be against the spirit of reversal. Though the above referred amendment
has made in a clarification nature and not specified any retrospective effect. the intent of the

Government is very clear.

11. In view above, I hold that the activity carried out by the appellant is falling withf

. w
meaning of ‘exempted service’ as defined under Rule 2(e) of CCR. It is not under dispd{%{ﬂ
X0

the appellant had availed Cenvat credit on input/input services which were used in relatig

#
% 7 Anpgpper®
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both dutiable and exempted activity. Therefore. it was imperative on the appellant. to either. not
take CENVAT credit in respect of input service used in trading aclivity or maintain separate
accounts as per Rule 6(2), ibid. However, as is already mentioned. the appeliant took CENVAT

credit in respect of input service used in trading activity and elso failed to maintain separate

“accounts. Therefore, the provisions of Rule 6 (3) of CCR cleerly attracts in appellant’s case.

However, looking into the spirit of Board's circular as referred to above. | hold that the Cenvat

credit demanded is not more than the credit availed. In the instant case. | observe that the

demand for the entire period in dispute was raised on the basis of percentage of trading value.
Therefore, the Cenvat credit availed on such exempted service is required to be determined. The

appellant contended that they had reversed the credit amount of credit involved for the period

~ from 31.03.2011 but they have not.given any clarity regarding such reversal in the appeal.

Further, the impugned order also does not spzak anything in this regard. The appellant. in
suppoi"t. 6f their arguments relied on Hon’ble Supreme Cour’s decision in the case of M/s
Chandraput Magnet Wires (P) ltd [1996] (81) ELT 3 and Hon'ble lligh Court. Allahabad’s
decision in the case of M/s Hello Minerals Water (P) Ltd {2004 (174) ELT 422] which states that
in case of reversal of credit, it cannot be said that the assessee has taken credit of duty paid on

the inputs utilized the manufacture of the final products. I further. observe that the Honble

© Tribunal, Mumbai in the case of M/s Hindustan Antibiotics Ltd[2016 (42) STR 387] and the

Hon’ble-Tribunal Hyderabad in the case of M/s Aster Pvt Lid [2016 (43) STR 411] has allowed
proportionate reversal of credit and held that the failure if any is only procedural lapse of not

filing declaration of availing option..

12 In view of above discussion, I feel that this issue is required to be considered by the
adjudicating authority fordetermining the Cenval credit availed by the appellant on such

exempted service, as such, [ remand the issue to the adjudicatng authority for considering the

matter in view of above discussion.

13, As regards the contention of the appellant that the demand prior to 31.03.2011 is not

sustainable as the trading activities has been included in ‘exempted service  only from
31.03.2011, I observe that, the Board vide Circular No. Circular No. 943/4/2011-CX. dated 29-
4-2011 clarified that even prior to 2008, trading is an exempted service. In the backdrop. I do not

find any merit in such argument.

14, The appellant’s other contention is that the nolice is barred by limitation. The
adjudicating authority’s justification for invoking extended seriod is that the appellant has
contravened the provisions of Rule 6 and 2(1) of the CCR and has also suppressed facts with the
intent to evade payment of duty.  The appellant’s contention is that there is no suppression of
facts since it was known to the department as they have submitted all relevant records in the

dispiltéd period that they were engagedin both manufacturing and trading activity and

availing CENVAT credit in respect of trading /work contracts also. 1 observe thayf, Witk
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submitting the records during the disputed period before the authority. they had suppressed the
relevant facts from the department, as such the demand for the said period is very well within the
ambit of invoking extended period. In other words. show cause notice. covering the issue
discussed above, can be issued till October 2014 by invoking extended period. In the
circumstances, show cause notice dated 16.10.2014 issued. covering the said periods of October

2009 to June 2014, does not find any difference. and correctly issued.

14. 1 find that the adjudicating authority has imposed penalzy under Section 11 AC of the
‘Central Excise Act, 1944 in respect of amount liable to pay under Rule 6 (3) of CCR. The
penalty imposed under the said Section is required to be modified as the demand of amount

liable to pay under Rule 6(3) of CCR is modified. as discussed at para 1 1.

15. In this backdrop, I partially modify the impugned order. The appeal filed by the

appellant stands disposed of in above terms (3TdVelehal gRT &ol &7 T8 3ATAT &7 [AYCRT 3T

I O AT AT g ). AN
(3T AHI)
3T (3716 - 1)
Date:d5/08/2017
Altested

(ma);?/‘\%‘y '

Superintendent (Appeals-I)
Central Excise, Ahmedabad

By R.P.A.D
To

M/s. Murugappa Morgan Thermal Ceramics Lid..
Plot No.681, Moti Bhoyan Village, _
Sanand-Kalol State Highway, Taluka-Kalol, Distri Gandhinagar

Copy to:-

1. The Chief Commissioner, Central Excise. Ahmedabad Zcne .
2. The Principal Commissioner, Central Excise. Ahmedabac TIL
3. The Deputy/Assistant Commissioner, Central Excise. Gandhinagar Ahmedabad-111.
4.. The Assistant Commissioner, System-Ahmedabad-111
. Guard File.
6. P.A.File.
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